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IN THE SUPERIOR COURT OF FULTON COUNTY 
STATE OF GEORGIA 















JIM LYNCH; FIBERLIGHT, LLC; 
THERMO DEVELOPMENT, INC.; FL 
INVESTMENT HOLDINGS, LLC; and 
NT ASSETS, LLC, 
Defendants. 
ORDER ON PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
This matter is before the COUli on Plaintiffs Motion for Summary Judgment on 
Defendants' Counterclaims. Upon consideration of the record, the motions, the briefs, and 
counsels' oral arguments, the Court finds as follows: 
I. UNDISPUTED FACTS 
FiberLight, LLC ("FiberLight") is a Delaware limited liability company formed under the 
laws of Delaware in April of 2005 with its principal place of business in Georgia. Plaintiff 
Michael Miller ("Miller") was a founding member of Fiber Light and served as its President and 
was a director on FiberLight's Board (the "Board"). The management of FiberLight is vested in 
the Board. 
From April 2005 until Miller's termination in 2013, FiberLight was awarded several 
contracts from Verizon. In 2012, FiberLight took part in a bid submission process to procure a 
contract from Verizon. Miller was familiar with the details of and participated in FiberLight's 
bid submission for this contract. Miller as President hired a vendor named Telecom Asset 
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Management, LLC ("TAM") to provide consulting and other services in connection with the bid 
submission process. FiberLight was eventually awarded the 2012 Verizon contract. 
Also in 2012, Miller selected a vendor named KCI Technologies, Inc. ("KCI") to perform 
fiber-optic network construction services for FiberLight. KCI had provided similar services to 
FiberLight in the past. 
On February 4,2013, Miller was terminated from his position as President of FiberLight. 
At the time of his termination, the Fifth Amendment of FiberLight's Operating Agreement was 
effective. Following Miller's termination, FiberLight paid Miller severance payments for six 
months as required under the Fifth Amendment. In addition, FiberLight attempted to repurchase 
Miller's interest in FiberLight pursuant to Sections 4.5 and 10.3 of the Fifth Amendment. Miller 
does not dispute that he knew the redemption of his interest was a possibility at the time he 
signed the Fifth Amendment. Nonetheless, Miller has rejected FiberLight's attempts to redeem 
his interests and seeks to invalidate these Sections of the Fifth Amendment based on economic 
duress and unconscionability. 
FiberLight is currently involved in an ongoing lawsuit with Cbeyond, a previous 
customer of FiberLight. Defendants claim that after Miller's termination, Miller contacted 
Cbeyond and recommended that Cbeyond take legal action against FiberLight. 
II. LEGAL STANDARD 
Summary Judgment should be granted when the movant shows "that there is no genuine 
issue as to any material fact and that the moving party is entitled to a judgment as a matter of 
law." O.C.G.A. § 9-11-56(c). "A defendant may do this by showing the court the documents, 
affidavits, depositions and other evidence in the record reveal that there is no evidence sufficient 
to create a jury issue on at least one essential element of plaintiff s case." Carpenter v. Sun 
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Valley Properties, LLC, 285 Ga. App. 1, 1-2 (2007); Scarborough v. Hallam, 240 Ga. App. 829, 
829 (1999). 
To avoid summary judgment, "an adverse party may not rest upon the mere allegations or 
denials of his pleading, but his response, by affidavits or as otherwise provided in this Code 
section, must set forth specific facts showing that there is a genuine issue for trial." O.C.G.A. § 
9-11-56( e). "Supporting and opposing affidavits shall be made on personal knowledge" and 
"shall set forth such facts as would be admissible in evidence." Id. The Court views the 
evidence in the light most favorable to the nonmoving party. Morgan v. Barnes, 221 Ga. App. 
653, 654 (1996). "[M]ere speculation, conjecture, or possibility [ are] insufficient to preclude 
summary judgment." State v. Rozier, 288 Ga. 767, 768 (2011). "Evidence offered on motion for 
summary judgment is held to the same standards of admissibility as evidence at trial, and 
evidence inadmissible at trial is generally inadmissible on motion for summary judgment." 
Barich v. Cracker Barrel Old Country Store, Inc., 244 Ga. App. 550, 551 (2000) (quoting 
Hardee's Food Sys., Inc. v. Green, 232 Ga. App. 864,866(1) (1998». "Hearsay is never 
admissible and has no probative value unless it comes within a recognized exception to the rule." 
Id. 
III. ANAL YSIS 
Count 1: Breach of Fiduciary Duty 
Defendants allege Miller breached his fiduciary duties to FiberLight by: (a) attempting to 
steer the Verizon Contract to a separate company in which Miller held a large ownership interest; 
(b) engaging TAM to provide services to FiberLight in connection with FiberLight's bid 
submission for the Verizon Contract; (c) failing to conduct reasonably prudent due diligence 
when selecting KCI as a vendor to perform fiber-optic network construction services for 
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FiberLight; (d) failing to conduct reasonably prudent monitoring and oversight of KCI as it 
performed its services for FiberLight; (e) disclosing FiberLight's confidential information to 
third parties after Miller ceased to serve as CEO for FiberLight; and (f) recommending that 
Cbeyond take legal action against FiberLight. 
"A claim for breach of fiduciary duty requires proof of two elements: (1) that a fiduciary 
duty existed and (2) that the defendant breached that duty." Beard Research, Inc. v. Kates, 8 
A.3d 573, 601 (Del. Ch.), aff'd sub nom. ASDl, Inc. v. Beard Research, Inc., 11 A.3d 749 (Del. 
2010). As to causation and damages, "[t]he cOUli must first determine whether the plaintiff has 
proven that an injury or damage occurred and then must determine whether the plaintiff has 
adequately proven the amount of his damages." Total Care Physicians, PA. v. O'Hara, No. 
CIV.A. 99C-11-201IRS, 2003 WL 21733023, at *3 (Del. Super. July 10,2003). "The quantum 
of proof required to establish the amount of damage is not as great as that required to establish 
the fact of damage." Id. 
Miller argues that Defendants have failed to present any evidence of injury or damages 
for each alleged breach. 
1. Verizon 
Defendants claim Miller breached his fiduciary duties by attempting to steer a Verizon 
contract away from FiberLight to LightWave, a company in which Miller was a shareholder, but 
Defendants do not present any evidence they were injured as a result. In fact, FiberLight was 
awarded the Verizon contract. In their brief, Defendants argue that FiberLight was harmed 
because Miller was trying to recruit FiberLight employees to work for LightWave and was 
therefore "taking time away from FiberLight work." However, there is no evidence cited in 
support of this contention. Furthermore, Miller was expressly allowed to compete with 
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FiberLight under Section 4.13 of the Fifth Amendment: "Member and their Affiliates and 
Directors, either individually or with others, shall have the right to participate in other business 
ventures of every kind, whether or not such other business ventures compete with the Company." 
Therefore, Miller's attempt to acquire the Verizon contract was not a breach of fiduciary duties. 
2. TAM and KCI 
Likewise, Defendants have failed to present any evidence that they were injured by 
Miller's engaging TAM or KCI to assist with the Verizon contract. In their brief, Defendants 
generally complain that Miller frontloaded revenue on the 2012 books and "deliberately withheld 
information or deliberately refused to conduct due diligence on long term costs" associated with 
TAM and KCI. But again, there is simply 110 evidence that Miller knew anything regarding costs 
that he neglected to share with others at FiberLight. Defendants also claim Miller breached his 
fiduciary duty by failing to conduct reasonable monitoring ofKCl's work. However, there is no 
evidence that it was Miller's responsibility to supervise KCI's work and the only purported 
evidence offered to show damages as a result of this alleged breach is Lynch's deposition 
testimony that they overpaid for KCl's services. When asked how much they overpaid, Lynch 
responded that he did not know and would have to "start digging into the records in Texas." 
This lack of evidence is fatal to Defendants' claim. 
4. Sharing Confidential Information 
Defendants claim Miller disclosed confidential information to third parties after he no 
longer worked for FiberLight. Specifically, they point to FiberLight documents, including 
purchase agreements, business proposals, and non-disclosure agreements, that Miller shared with 
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KCI after his termination from FiberLight. However, Defendants offer no evidence as to how 
they have been damaged by Miller or KCl's use of these documents.' 
5. Cbeyond 
Finally, Defendants claim that Miller breached his duties by contacting their former 
customer, Cbeyond, after his termination, and recommending that Cbeyond take legal action 
against FiberLight. Miller has contested the fact that he ever contacted Cbeyond after his 
employment with FiberLight was terminated. In response, Defendants claim that certain 
executives at Cbeyond had informed them that Miller did make such statements, but have offered 
no further evidence to bolster this claim and have failed to identify the persons responsible for 
such alleged statements. The evidence Defendants have set forth is thus hearsay and 
inadmissible for purposes of summary judgment. 
Plaintiffs Motion for Summary Judgment is GRANTED as to this claim. 
Counts 2: Breach of Contract (Confidentiality Agreement) 
Defendants allege Miller violated a confidentiality agreement. "[T]he elements of a 
breach of contract claim are: 1) a contractual obligation; 2) a breach of that obligation by the 
defendant; and 3) a resulting damage to the plaintiff." H-M Wexford LLC v. Encorp, Inc., 832 
A.2d 129, 140 (Del. Ch. 2003) 
This claim for breach of contract fails because there is no evidence that a confidentiality 
agreement ever existed between FiberLight and Miller and thus, Miller did not have a contractual 
obligation. It is undisputed that Miller was presented with a proposed confidentiality agreement 
1 It is also notable that these documents have all been filed in the public docket and not under 
seal. Defendants have extensively cited confidentiality concerns in this case and have filed large 
amounts of documentary evidence under seal but did not assert confidentiality concerns with 
these particular documents. 
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by FiberLight but that he did not sign it. Defendants claim that since Miller signed a 
Confidentiality Agreement with American Communication Services, Inc. ("ACSI") in 1997 and 
1998, it is still binding on Miller. However, while it is true that FiberLight did buy certain assets 
of ACSI, including some contracts, out of bankruptcy, Miller's employment agreement was not 
among them. There is no evidence that FiberLight was assigned the rights under the ACSI 
Confidentiality Agreement that Miller had signed. 
Plaintiffs Motion for Summary Judgment is GRANTED on Count 2. 
Count 3: Breach of Contract (Operating Agreement) 
Defendants allege Miller violated the Fifth Amendment of the Operating Agreement by 
refusing to sell to FiberLight all of his membership interest upon the termination of his 
employment with FiberLight. Under the Fifth Amendment, Miller was bound to sell all of his 
membership interests in FiberLight back to FiberLight in the event that his employment was 
terminated. FiberLight was obligated to tender Miller's Investment Interest minus any loans to 
him. The evidence shows that the amount of his interest was tendered, although Miller has 
refused to accept payment. Instead, he brought this suit seeking to set aside the ownership 
interest redemption provision as well as other claims. Defendants claim their damage is two- 
fold: they made severance payments to Miller that were contingent on his fulfilling his 
contractual obligation to sign a release, and they incurred legal fees and costs in defending the 
suit brought by Miller. Miller argues that the issue is moot because, since Miller's termination, 
Defendants have executed a Sixth Amendment to the Operating Agreement whereby Miller was 
completely divested of his entire membership interest in FiberLight. 
The Court agrees with Miller that since Defendants executed the Sixth Amendment as 
well as tendering payment of the percentage interest to Miller they have eliminated Miller's 
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ownership in FiberLight. Defendants' payment of severance to Miller without receiving a 
release from him is, in effect, a voluntary payment. Without a release, Defendants were not 
required to make severance payments. The Court will not do for Defendants what they should 
have done for themselves. 
Plaintiffs Motion for Summary Judgment as to Count 3 is GRANTED. 
Count 4: Attorneys' Fees Under O.C.G.A. § 13-6-11 
Defendants claim they are entitled to attorneys' fees because Miller engaged in bad faith 
litigation and has caused them unnecessary trouble and expense. O.C.G.A. § 13-6-11 states that 
expenses of litigation can be awarded to the plaintiff where the defendant has acted in bad faith, 
has been stubbornly litigious, or has caused plaintiff unnecessary trouble and expense. "[W]here 
a defendant asserts an independent counterclaim, he may recover litigation expenses under 
OCGA § 13-6-11 in connection with that claim." Williamson v. Harvey Smith, Inc., 246 Ga. 
App. 745, 750 (2000) (citing Gardner v. Kinney, 230 Ga. App. 771, 772 (1998)). "The defendant 
is limited, however, to recovering only the portion of his attorney fees allocable to the 
prosecution of his counterclaim." Id. (citing Arfordv. Blalock, 199 Ga. App. 434, 439(10) 
(1991)). 
Since all of the counterclaims fail as a matter of law, there is no basis for Defendants to 
As such, Plaintiffs Motion for 
SO ORDERED this )-1 day 0 
Judge Christopher Br er on behalf of 
ELIZABETH E. LONG, SENIOR JUDGE 
Superior Court of Fulton County 
Atlanta Judicial Circuit 
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Served on registered counsel via EFileGA: 
Dustin Crawford 
James Craig 
MAYS & KERR LLC 
235 Peachtree Street NE 
North Tower Suite 202 
Atlanta, Georgia 30303 
Tel: (404) 410-7998 
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John H. Rains IV 
BONDURANT, MIXSON & ELMORE, LLP 
3900 One Atlantic Center 
1201 West Peachtree Street, NW 
Atlanta, Georgia 30309 
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W. Stuart Dornette 
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425 Walnut Street, Suite 1800 
Cincinnati, Ohio 45202-3957 
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